
S
everal recent decisions 
tackled a fundamental, 
and sometimes hotly 
contested, preliminary 
issue in many antitrust 

cases—the applicable standard 
of review for evaluating the legal-
ity of a restraint of trade. In one 
case, involving the Department of 
Justice’s criminal suit against firms 
that find potential heirs and help 
them collect their inheritance, the 
district court reconsidered its prior 
ruling that the conduct and indus-
try were too novel and unusual to 
warrant summary (per se) con-
demnation and, following guidance 
from the appellate court, decided 
to evaluate the government’s cus-
tomer allocation charges under 
the per se rule. In several criminal 
appeals involving real estate fore-
closure auctions, defendants argued 
unsuccessfully that their alleged bid 
rigging did not impact pricing or 
output and should not have been 
presented to the jury as per se 
offenses.

In another group of cases—civil 
actions challenging non-solicita-
tion provisions in franchise agree-

ments—courts, litigants and the 
Department of Justice debated 
whether those “no-poach” provi-
sions should be reviewed under the 
per se rule, the rule of reason, or if 
they should be reviewed under a 
“quick look,” which lies somewhere 
in between the per se standard and 
a full-blown rule of reason analysis, 
as at least one court had conclud-
ed. Taken together, these decisions 
confirm that established categories 
of agreements continue to drive the 
classification of most restraints 
into per se or rule of reason stan-
dards of review. The default rule 
for most agreements is the rule of 
reason, where courts evaluate and 
weigh the harms and benefits. But 
a limited set of categories, such 
as price fixing among horizontal 
competitors, which judicial expe-
rience has taught have a pernicious 
effect on competition and lack any 

redeeming virtue, are presumed to 
be unreasonable and treated as per 
se antitrust violations.

Heir Location

Heir location services firms 
find people who may be entitled 
to an inheritance from the estate 
of someone who died without a 
will. Their work typically includes 
searching court records for filings 
of estates, genealogical research to 
identify potential heirs and location 
of those heirs. In exchange for a 

contingency fee, these firms help 
heirs collect their inheritance by 
developing evidence and proving 
claims in probate court. While in 
many cases only one heir location 
service searches for heirs, in some 
circumstances more than one firm 
gets involved, leading to the pos-
sibility that a single potential heir 
will be contacted by more than 
one competing heir location firm. 
When that happens, the rival firms 
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may compete by offering a more 
attractive contingency fee.

According to the Department of 
Justice, competing heir location 
companies developed “guidelines” 
providing that the first firm to con-
tact a potential heir would be the 
only firm to make an offer to that 
heir and other potential heirs to the 
same estate and would share a por-
tion of the fees with the second firm 
to contact the potential heir. The gov-
ernment charged that the guidelines 
constituted a horizontal agreement to 
allocate customers, a per se, criminal 
violation of §1 of the Sherman Act.

The defendants argued that 
although customer allocation agree-
ments are usually analyzed as per se 
violations, within the “atypical con-
text” of the heir location business, 
the guideline have more in common 
with joint ventures analyzed under 
the rule of reason because significant 
resources would have been expended 
to find the potential heir and, once 
identified, the probate process has 
to be administered only once. The 
defendants also maintained that the 
guidelines made the market more 
efficient, allowing each firm to focus 
on different heirs and expand their 
total output, in terms of the number 
of heirs found.

The district court initially agreed 
and ruled from the bench that the 
case would be evaluated under the 
rule of reason rather than the per se 
rule. The court stated that the rule 
of reason should apply because: 
(1) the agreement was structured in 
an unusual way in that it only applied 
to new customers, (2) it affected only 
a small percentage of customers, 

those contacted by more than one 
heir location service, whereas most 
heirs are contacted by only one firm, 
and (3) the arrangement arose in an 
obscure industry with an unusual 
manner of operation.

The Department of Justice 
appealed the ruling and a related 
ruling that the charges were time 
barred. The government asserted 
that the ruling amounted to dis-
missal because it would not pur-
sue criminal charges under the rule 
of reason, stating that “the United 
States has long eschewed prosecut-
ing conduct subject to the rule of 
reason.” The U.S. Court of Appeals 
for the Tenth Circuit agreed with the 
government and, while the appel-
late court determined that it lacked 
jurisdiction over the standard of 
review ruling, suggested that the 
district court reconsider. United 
States v. Kemp & Assoc’s, 907 F.3d 
1264 (10th Cir. 2018).

Upon reconsideration, and with 
the benefit of more thorough brief-
ing, the district court decided to 
subject the charges to per se 
treatment. United States v. Kemp 
& Assoc’s, No. 16-CR-403 (D. Utah, 
Feb. 20, 2019). The court explained, 
following the appellate panel’s 
guidance, that customer alloca-
tion agreements among horizontal 
competitors are per se unlawful, 
even if limited to new customers. In 
addition, even customer allocation 
agreements that affect only a small 
percentage of customers could be 
subject to per se condemnation. 
The court also observed that the 
guidelines enabled the companies to 
set prices without the disciplining 

effect of possible competition. The 
district court rejected the heir loca-
tion firm’s arguments that their 
guidelines could be analogized to 
a joint venture, which would be 
evaluated under the rule of rea-
son, because the fee-sharing pro-
vision was not profit sharing from 
a collaborative business effort but 
rather an incentive not to compete. 
Finally, the court noted that even 
though courts do not have experi-
ence with the heir location industry, 
the focus of the inquiry should be 
on the type of arrangement—here 
customer allocation—rather than 
the industry.

While obscure and unfamiliar 
industries are not immune from 
per se liability, courts should 
not reject out of hand the pos-
sibility that some markets may 
require uncommon collaboration 
among rivals. The Supreme Court 
explained that it is “only after con-
siderable experience with certain 
business relationships that courts 
classify them as per se violations.” 
United States v. Topco Associates, 
405 U.S. 596 (1972). For example, in 
the music licensing business, the 
Supreme Court decided that blan-
ket licenses for the performance of 
musical compositions negotiated 
collectively by licensing agencies 
on behalf of numerous competitors 
should not be subject to per se 
condemnation. Broadcast Music v. 
Columbia Broadcasting System, 441 
U.S. 1 (1979). The Court held that 
the blanket licenses, while tech-
nically “price fixing,” were not a 
“naked restraint … with no purpose 
except the stifling of competition.” 
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No individual copyright holder 
would be able to offer a blanket 
license on its own.

Foreclosure Auctions

Defendants in foreclosure auction 
bid rigging cases also argued that 
criminal charges brought against 
them should not be subject to per 
se condemnation. In United States 
v. Joyce, the defendant was charged 
with conspiring to rig bids at pub-
lic real estate foreclosure auctions 
in California. 895 F.3d 673 (9th Cir. 
2018). According to the Department 

of Justice, the defendant and several 
co-conspirators would designate 
one winner among them to win the 
auction instead of submitting com-
peting bids for the same property 
during public auctions in Contra 
Costa county. Later, according to 
the indictment, the co-conspirators 
would hold a separate private auc-
tion, called a “round,” where they 
would submit their real bids above 
the public auction price and the 
winner would pay the others. Simi-
lar charges were brought against 
three other defendants before the 
same court in northern California. 
United States v. Sanchez, United 
States v. Casorso, and United States 
v. Marr, Nos. 17-10519, 17-10528, 
and 18-10113 (9th Cir. Jan. 25, 2019) 
(unpublished). Juries convicted all 
four defendants.

The Ninth Circuit ruled that bid 
rigging was one of the small num-
ber of categories classified as per 
se offenses and rejected the defen-
dants’ claims that the district court 
erred by refusing to apply the rule of 
reason. The appellate panels were 
not persuaded by arguments that the 
scheme involved a few participants 
in a small number of auctions and 
did not have a demonstrable effect 
on the price or quantity of the prop-
erties sold, that courts lacked expe-
rience with foreclosure auctions or 
that the bidding arrangement was 
akin to a joint venture. The Ninth 
Circuit also rejected arguments 
that application of the per se rule 
violated their constitutional rights 
by introducing a mandatory eviden-
tiary presumption in a criminal trial, 
stating that the per se rule is not an 
evidentiary presumption at all.

No Poach

The Department of Justice weighed 
in with its views on the appropriate 
standard of review in “no poach” cases, 
where companies allegedly agree not 
to hire one another’s employees. The 
department stated—in several briefs 
submitted to trial courts adjudicating 
private civil suits—that naked no poach 
agreement between horizontal competi-
tors should be assessed under the per 
se rule. See, e.g., Statement of Interest 
of the United States, Seaman v. Duke 
University, 15-cv-00462 (M.D.N.C. March 
7, 2019). The Department of Justice dis-
tinguished no-hire and no- solicitation 
agreements between franchisors and 
franchisees, analogizing them to a sup-
plier’s allocation of territories among its 
distributors. The department stated that 

those are usually vertical and should 
be assessed under the rule of reason, 
particularly when franchisor and fran-
chisee do not compete directly in hir-
ing employees. The department opined 
that such vertical agreements should be 
subjected to full rule of reason analy-
sis rather than an abbreviated, “quick 
look,” where plaintiffs are excused from 
proving harm to competition in a rel-
evant antitrust market, disagreeing with 
courts that ruled otherwise and noting 
that quick look analysis applied only in 
rare cases. Statement of Interest of the 
United States, Stigar v. Dough Dough, 
Richmond v. Bergey Pullman, and Har-
ris v. CJ Starr, Nos. 18-cv-244, 18-cv-246, 
18-cv-247 (E.D. Wash. March 8, 2019).

* * *
Notwithstanding the heavily litigated 

disputes over the appropriate stan-
dard, in most cases, the result should 
be the same. After all, the per se rule is 
meant as a short cut for categories of 
practices that “would always or almost 
always tend to restrict competition and 
reduce output.” If the only three bak-
ers in an isolated village agree to raise 
the price of bread by 20%, it is likely 
that a violation would be found even 
if subjected to a full blown rule of rea-
son analysis, where the court would 
require proof of anticompetitive effects 
in the local bread market (instead of 
assuming harm to competition) and 
weigh those harms against any benefits 
(if any cognizable benefits to such an 
arrangement could be articulated).
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Notwithstanding the heavily liti-
gated disputes over the appro-
priate standard, in most cases, 
the result should be the same.
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